Summary:

Plaintiffs increasingly are seeking court-ordered medical monitoring as a form
of relief in mass torts, but when the defendants turn to their liability insurers
tfor indemnification, the insurers argue that medical monitoring costs are not
covered “damages.” The term “damages” as used in liability policies is broader
than monetary judgments, however, and does include the costs of court-
ordered medical monitoring.

Pull quotes:
1.)

Insurers take the position that the defendant policyholder’s costs in financing a
medical monitoring program are not covered “damages” because those costs
constitute restitutionary or equitable relief, rather than legal or monetary relief.

2)

The policyholders’ position is compelled by at least three lines of cases: (1)
those that hold that the term “damages” must be given a lay, as opposed to
legalistic, reading; (2) those that hold that the term is, at best, ambiguous and
therefore must be construed against the insurer; and (3) those that have held, in
a variety of contexts, that medical monitoring costs are compensable
“damages.”

3.)

While the insurance industry may envision the typical policyholder as someone
who never leaves home without a 1,900-page Black’s tucked under one arm and
a 1,300-page Prosser’s under the other, judges do not share that image.

4.)

Some courts have expressly held that medical monitoring costs are tort
damages at law, while others have held that such costs are recoverable damages,
no matter whether the action lies at law or in equity.
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INTRODUCTION

Class-action and mass-tort plaintiffs increasingly are seeking court-
ordered medical monitoring as a form of relief in the full panoply of mass torts,
including those alleging exposure to asbestos,' welding rods,” tobacco,?
pesticides,4 cement dust,” lead paint,6 mercury amalgam fillings,” volatile organic
compounds,’ Fen-Phen,” toxic landfills,”® contaminated water,"! PCBs,"
antidepressants,” and plutonium.*

Atop whatever money damages are awarded, defendants face millions of
dollars in costs to establish medical monitoring programs that can last a
lifetime. When the defendants turn to their liability insurers for

indemnification, the insurers eschew indemnity, arguing that medical

monitoring costs are not covered “damages.”
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Most states have recognized causes of action for medical monitoring.”
To qualify for medical monitoring, plaintiffs generally must show that they
have been exposed to a hazardous substance in such a way as to substantially
increase their chances of contracting a serious illness.' The plaintiffs also must
show that recognized medical tests exist that either will increase the likelihood
of effective treatment or, through early detection, will improve their quality of
life as they live with the illness."” Thus, the key question is whether the
plaintiffs have a heightened risk of contracting an illness (typically cancer), and
not whether the plaintiffs are actually ill."® A plaintiff who already has
manifested symptoms would, in fact, no longer need the diagnostic tests that
are sought in medical monitoring cases.”

Insurers take the position that the defendant policyholder’s costs in
financing a medical monitoring program are not covered “damages” because
those costs constitute restitutionary or equitable relief, rather than legal or
monetary relief.”’ For example, a mass-tort defendant recently received a
reservation of rights letter from its liability insurer that asserted:

Coverage applies only to those sums that the insured becomes

legally obligated to pay to an injured third party as damages

because of bodily injury or property damage. For example (but
without limitation) coverage does not apply to costs incurred for
compliance with routine regulatory requirements or for
preventative or prophylactic measures, to costs incurred in

obeying an injunction or an administrative order, to costs incurred
in implementing any other form of equitable relief, punitive or
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exemplary awards, or to the payment of any other sums that do
not constitute “damages[.]”*

The pertinent personal injury, property damage, and bodily injury
coverages in a typical comprehensive general liability policy provide that the
insurer will “pay on behalf of the insured all sums which the insured shall
become legally obligated to pay as damages” because of personal injury,
property damage, or bodily injury.” If the term “damages” is defined in the
policy, that definition is generally a tautology: “Damages” are those sums
“which are payable because of personal injury arising out of an offense to
which this insurance applies.””

This article will demonstrate that the term “damages,” as used in liability
policies, is broader than monetary judgments and includes the costs of court-
ordered medical monitoring. That conclusion is compelled by at least three
lines of cases: (1) those that hold that the term “damages” must be given a lay,
as opposed to legalistic, reading; (2) those that hold that the term is, at best,
ambiguous and therefore must be construed against the insurer; and (3) those

that have held, in a variety of contexts, that medical monitoring costs are

compensable “damages.”

ANALYSIS
I. “Damages” are damages

It’s black-letter law in most jurisdictions that the words and phrases used
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in an insurance policy must be read in the light of the skill and experience of
ordinary people.* Courts must construe insurance policies so as “to provide a
reasonable, practical, and sensible interpretation consistent with the intent of
the parties.” In short, when a policy provision is not defined, the language
must be given its natural, common, and everyday meaning.”

To determine the common and ordinary meaning of a term, courts may
look to the standard, nonlegal dictionary definition of the word, and in
standard dictionaries, the term “damages” is defined broadly.” The Random
House College Dictionary, for example, defines “damages” as “the estimated
money equivalent for detriment or injury sustained.” *® The Random House
Dictionary of the English Language defines “damages” as “the estimated money
equivalent for detriment or injury sustained” or as “cost; expense; charge.””
Webster's Third New International Dictionary defines “damages” as “the estimated
reparation in money for detriment or injury sustained.”* Each of these
definitions clearly encompasses money paid in response to a court order to
fund a medical-monitoring program.

Even insurance-industry dictionaries define the term “damages” broadly.
The Dictionary of Insurance Terms defines “damages” as “the sum the insurance
company is legally obligated to pay an insured for losses incurred.”®" The
Glossary of Insurance Terms defines “damages” as “the amount required to pay for

a loss.””%
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Insurers insist that “damages” be given a “legal” meaning, so it is highly
significant, as well as slightly ironic, that even Black’s Law Dictionary in its fifth
edition broadened the “legal” definition of “damages” to include “every loss or
diminution of what is [one]’s own, occasioned by the fault of another.” FEarlier
editions had defined “damages” as “compensation in money for a loss or
damage.”

While the insurance industry may envision the typical policyholder as
someone who never leaves home without a 1,900-page Black’s tucked under
one arm and a 1,300-page Prosser’s under the other, judges do not share that
image. As one District Court judge put it:

The term “damages,” in common thought, does not distinguish

between equitable and nonequitable relief. Any definition of

“damages” which is grounded upon the ancient division between

law and equity — such as the definition now proffered by the

insurers — would hardly be an “ordinary and accepted meaning” in

the eyes of a “reasonably prudent layperson.”*

Alternatively, if one were to concede that “damages” is susceptible of
multiple meanings in everyday speech and writing, the policyholder’s position
on coverage would still prevail. It is settled beyond the point of truism that, if
the language of an insurance contract is unclear, confusing, or ambiguous, that

language must be construed against the drafter; i.e., the insurer.”® Moreover,

where the terms of a policy are susceptible of two reasonable constructions, the
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court must adopt the interpretation that will sustain coverage for the insured.*
Or, as the Supreme Court of North Carolina so eloquently put it:
When an insurance company, in drafting its policy of insurance,
uses a “slippery” word to mark out and designate those who are
insured by the policy, it is not the function of the court to sprinkle
sand upon the ice by strict construction of the term. All who
may, by any reasonable construction of the word, be included
within the coverage afforded by the policy should be given its
protection. If, in the application of this principle of construction,
the limits of coverage slide across the slippery area and the
company falls into a coverage somewhat more extensive than it
contemplated, the fault lies in its own selection of the words by
which it chose to be bound.”
II. Monitoring costs are “damages”
Courts have shown a reluctance to certify medical-monitoring classes
and subclasses, often deciding that they fail to meet the Rule 23*
commonality,” typicality,* and adequacy of representation* requirements.
Consequently, it is not surprising that there is a dearth of reported cases that
directly decide the narrow issue of whether a liability insurer must indemnify a
policyholder for medical-monitoring costs.** In an unreported case, the U.S.
District Court for the Western District of Washington ruled that Colonial Penn
had a duty to defend an insured defendant in a toxic-landfill case, where the
plaintiffs had sought medical monitoring and the insurer had argued, inter alia,

that such relief was not “damages” under the bodily injury and property

damage provisions of the comprehensive liability policy.*
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While decisions on the narrow issue of insurer liability are rare, there are
a host of appellate opinions on the question of whether medical monitoring
costs are “damages.” Some courts have expressly held that medical
monitoring costs are tort damages at law, while others have held that such costs
are recoverable damages, no matter whether the action lies at law or in equity.*

A. Medical monitoring costs as tort damages at law

A leading decision that clearly and emphatically treats medical
monitoring as simply another form of legal damages came in the California case
of Miranda v. Shell Oil Co.*® In Miranda, students and adults who allegedly drank
public-school water contaminated with a toxic pesticide sued the pesticide
manufacturer for “medical monitoring damages.” The court held that “a
plaintiff may collect damages ... measured by the reasonable medical and other

9546

expenses to be incurred for monitoring,”™ adding: “We simply recognize such

expenditures are a legitimate element of consequential damages which flow
from a tortious act.”"

Among courts holding likewise are the Third® and Second® Circuits; the
supreme courts of California,”” New Jersey,” and Utah;* and various state
appellate® and federal trial** courts. The Colorado Supreme Court’s opinion is

typical of the holdings in these cases: Medical monitoring costs are “a tangible

and quantifiable item of damage. Such relief is akin to future medical

Lumpkin & Huber Page 8 Of 14



expenses.” O, in the words of the Utah Supreme Court: “[T]his measure of

damages is entirely consistent with basic tort principles.”*

B. Medical monitoring costs as equitable “damages”

Other courts have held that the legal vs. equitable distinction is
irrelevant; medical monitoring costs are recoverable damages, no matter how
they are labeled. The D.C. Circuit in Friends for Al Children, Inc. v. Lockbeed
Aireraft Corp.,” for example, recognized medical monitoring as an equitable
remedy, but then went on to speak of medical monitoring as a cause of action
lying in tort. At yet another point in the opinion, the court applied the
traditional equitable principles of balance of hardships and public interest as
rationales for its decision.

Friends for All Children involved a group of Vietnamese orphans who
were injured in a plane crash. They sought medical monitoring to determine
whether they had suffered brain damage. The D.C. Circuit’s opinion is oft-
cited for this extended analogy:

To aid our analysis of whether tort law should encompass a
cause of action for diagnostic examinations without proof of
actual injury, it is useful to step back from the complex, multi-
party setting of the present case and hypothesize a simple,
everyday accident involving two individuals, whom we shall
identify simply as Smith and Jones:

Jones is knocked down by a motorbike which Smith is
riding through a red light. Jones lands on his head with some

torce. Understandably shaken, Jones enters a hospital where
doctors recommend that he undergo a battery of tests to
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determine whether he has suffered any internal head injuries. The
tests prove negative, but Jones sues Smith solely for what turns
out to be the substantial cost of the diagnostic examinations.

From our example, it is clear that even in the absence of
physical injury Jones ought to be able to recover the cost for the
various diagnostic examinations proximately caused by Smith's
negligent action. A cause of action allowing recovery for the
expense of diagnostic examinations recommended by competent
physicians will, in theory, deter misconduct, whether it be
negligent motorbike riding or negligent aircraft manufacture. The
cause of action also accords with commonly shared intuitions of
normative justice which underlie the common law of tort. The
motorbike rider, through his negligence, caused the plaintiff, in
the opinion of medical experts, to need specific medical services —
a cost that is neither inconsequential nor of a kind the community
generally accepts as part of the wear and tear of daily life. Under
these principles of tort law, the motorbiker should pay.*®

Federal District Courts in California® and New York® similarly have
held that, even if medical monitoring is an equitable remedy, the costs of
establishing and maintaining such a program constitute compensable damages.
In the New York cases, the District Courts held that the anticipated costs of
medical monitoring, while an equitable remedy, satisty the amount-in-
controversy requirement for federal diversity jurisdiction.®"

CONCLUSION
The term “damages,” as used in general liability policies, is
broader than monetary judgments and includes the costs of court-ordered
medical monitoring. Such costs are “damages” from the perspective of an
ordinary person, and, therefore, under well-established law, are covered by the

insurance contracts. The insurers chose to use this “slippery word,” and it is

Lumpkin & Huber Page 10 Of 14



not the function of the courts to “sprinkle sand upon the ice”® by giving it a

legalistic meaning never intended by the policyholder.
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