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1. Introduction

In 1986, the “hostile fire exception” was added
to the absolute pollution exclusion of the standard
CGL policy. Brief comments of state insurance
commissioners and insurance officials during that
time indicate that the purpose of the exception is to
afford coverage for smoke damage. Despite the
exception’s inclusion in many policies for the past
eighteen years, there is a surprising lack of interpre-
tive case law. Nevertheless, the few courts that have
examined the scope of the exception tend to read it
broadly, extending coverage to polluting events so
long as there is some connection to a hostile fire.
This article examines the interpretation of the hostile
fire exception.

II. Preliminary Issues

A. The Drafting History of the Absolute
Pollution Exclusion and the Heostile Fire
Exception

The first iteration of a pollution exclusion made
its appearance in 1970. A decade later, both the states
and the federal government began enacting legisla-
tion subjecting individuals and corporations to liabil-
ity for their pollution-causing activities. By far, the
most extensive of these regulations is the Compre-
hensive Environmental Response, Compensation and
Liability Act (CERCLA), which has affected over
40,000 sites nationwide, costing approximately $1.2
million per site in remediation costs.1l Understand-
ably, many of these parties turned to their insurers
to help shoulder the burden of paying for these
massive clean-up efforts, The insurance industry, in
turn, responded by introducing the “absolute pollu-
tion exclusion” in 1985. The absolute pollution
exclusion purported to disclaim coverage for
clean-up costs and further eliminated the “sudden

and accidental” exception that had already spawned
a surfeit of cases to date.

The absolute pollution exclusion was introduced
by and through the Insurance Services Office (ISO),
an industry organization responsible for drafting
standard-form liability policies and endorsements. In
subsequent assurances made to state regulators, the
ISO reiterated its position that while the exclusion
might be named an “absolute pollution exclusion,”
it was not, in fact, “absolute:”

In the aftermath of the elimination of the sudden and
accidental qualification, the new exclusion has been
at times mislabeled as absolute. This is an unfortu-
nate misnomer. Given the coverage exceptions I
mentioned earlier, this is not an absolute pollution
exclusion. 2

Noticeably absent from the majority of treatises
on the history of the absolute pollution exclusion is
any information explaining the addition of the hostile
fire exception. Included in the scant information
available is a timeline of the exception, chronicled
in Grow Group, Inc. v. North River Ins. Co.3 In
February of 1986, the ISO General Liability Com-
mittee met and voted to add the hostile fire excep-
tion. One month later, the language of the exception
was adopted. In May, the ISO issued a circular
announcing its addition and clarifying its scope.
While Grow Group does not offer any insight into
the precise contents of the circular, the case does cite
to a leading treatise for the proposition that “a careful
reading of the exclusion makes clear that it is not
intended to apply to smoke from fires.”4

Another helpful example regarding the hostile fire
exception is an explanatory memorandum submitted
by the ISO to the Washington State Insurance
Commissioner:

BACKGROUND The new Commercial General Lia-
bility Policy contains a revised pollution exclusion.
That exclusion applies, without distinction between
sudden and gradual emissions, to pollution emanat-
ing from the insured’s premises or a waste disposal
or treatment facility. Also, clean-up costs are specifi-
cally excluded.

......

Concern has arisen that a literal interpretation of the
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new exclusion might preclude coverage for liability
not ordinarily considered pollution, namely bodily
injury or property damage caused by smoke from a
hostile fire.

PURPOSE OF THIS FILING To address this situa-
tion, we are addressing Amendment of Pollution
Exclusion Endorsements CG 00 41 (Ed. 5-86) and
CG 28 40 (Ed. 5-86). These endorsements state that
the pollution exclusion does not apply to bodily
injury or property damage caused by heat, smoke or
fumes from a hostile fire on the insured’s premises
or job location.®

“The ISO explanatory memorandum again
discloses that the purpose of the hostile fire ex-
ception is to preserve coverage for loss caused
by smoke damage. Case law, however, makes
clear that smoke damage is not the only cover-
age afforded under the hostile fire exception.”

The ISO explanatory memorandum again dis-
closes that the purpose of the hostile fire exception
is to preserve coverage for loss caused by smoke
damage. Case law, however, makes clear that smoke
damage is not the only coverage afforded under the
hostile fire exception.

I11. Discussion of the Hostile Fire Exception

A. Construing the Hostile Fire Exception:
Three Arguments for Coverage Based on
Settled Rules of Construction

The standard pollution exclusion provides:

Coverage does not apply to “bodily injury” and
“property damage” arising out the actual, alleged or
threatened discharge, dispersal, seepage, migration,
release or escape of pollutants.

“Pollutants” means any solid, liquid, gaseous or

thermal irritant or contaminant, including smoke,

vapor, soot, fumes, acids, alkalis, chemicals and

waste. Waste includes materials to be recycled,
. reconditioned, reclaimed or disposed of.

This exclusion does pot apply to bodily injury or
property damage arising out of heat, smoke or fumes
from a hostile fire.

“Heostile fire” means one which becomes uncontrol-
lable or breaks out from where it was intended to
be.

Based solely on the language of the exclusion, and
combined with the rules of construction, there are
three arguments available to a policyholder that

would support a finding that the hostile fire excep-
tion will not preclude coverage.

First, the hostile fire exception is written in general
terms.® Its scope covers pollutants released as a
result of a hostile fire, but the exception does not
apply solely to bodily injury or property damage
occurring as a result of heat, smoke or fumes. So
much is evident by a cursory perusal of the leading
hostile fire cases. Several of them have granted
coverage under the exception where the underlying
injuries were not caused by heat, smoke or fumes
from a hostile fire.”

Second, both the pollution exclusion and the
hostile fire exception use terms of art. The definition
of “pollutants” includes a laundry list of various
terms, including both smoke and fumes. Thus, cover-
age is precluded for injuries arising out of the release
of smoke or fumes. The hostile fire exception, how-
ever, provides that the exclusion does not apply (and
thus coverage is afforded) to injuries arising out of
smoke, fumes or heat from a hostile fire. To begin
with, many would argue that excluding coverage for
smoke and fumes from one source while extending
coverage to smoke and fumes from another is noth-
ing short of an exercise in splitting hairs. Adopting
an unyieldingly strict view of the pollution exclusion,
therefore, could render the hostile fire exception
meaningless.8

Last, the words used in the hostile fire exception
— heat, smoke and fumes — are words that describe
the principal attributes of a fire. This is the reading
that a layperson would attribute to the exception.®

All three of the above arguments are strengthened
by the inherent ambiguities that arise when the
pollution exclusion and the hostile fire exception are
read together. Many courts have noted this paired
ambiguity:

We conclude that the language of the pollution

exclusion when read with the hostile fire exception

thereto is fairly susceptible to differing reasonable
interpretations by an average person . . . In the
absence of evidence showing an understanding that
coverage was intended to be excluded, we will
construe the policy to provide coverage.10
Such a conclusion is consistent with Florida rules
of policy interpretation mandating that ambiguous
provisions be construed in favor of the policyholder. **

B. Construing the Hostile Fire Exception:
Florida Law Interpreting the Scope of
Exceptions to the Pollution Exclusion

Thus far, there have been no Florida cases to
interpret the scope of the hostile fire exception and
only one such case in the United States, although
the opinion has since been limited to its facts, and
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its discussion of the exception is readily categorized
as dicta. 12 There has, however, been one recent case
applying Florida law giving a broad reading to an
exception to the pollution exclusion.

In Admiral Ins. Co. v. Feit Management Co., 13
the dispositive issue involved an exception to the
pollution exclusion for “injury or damage sustained
within a building and caused by smoke, fumes, vapor
or soot from equipment used to heat that building.” 14
The case involved carbon monoxide fumes originat-
ing from a faulty hot water heater in an apartment
complex that caused injury to persons when the
fumes traveled into individual apartments through
the air handlers. The Eleventh Circuit was called on
to determine whether carbon monoxide fumes enter-
ing individual apartments came from each apart-
ment’s air handler (in which case coverage would
be afforded) or from the hot water heater (in which
case coverage would be denied). In finding the
exception to the pollution exclusion did not apply,
the court turned to both rules of construction and the
plain language of the policy.

The court first noted that the policy excluded
coverage for injuries arising out of the discharge or
dispersal of pollutants wunless the pollutants were
from equipment used to heat the building. The court
then concluded that because the pollutants were
discharged or dispersed from the hot water heater,
which was not used to heat the building, the excep-
tion did not apply and there was thus no coverage.

“Should pollution occur as a direct result of
heat, smoke or fumes from a hostile fire, such
as by heat forcing a chemical vat to rupture
for instance, Feit counsels the existence of cov-
erage for the loss.”

The Feit court’s analysis supports a finding of
coverage for a policyholder with a comparable fac-
tual situation. Feit concluded that the cause of the
plaintiffs’ injuries were too remote to be covered by
the policy. In other words, the injury stemmed from
the heater itself: but for the faulty heater (a device
clearly excluded by the policy), the injuries would
not have occurred. Should pollution occur as a direct
result of heat, smoke or fumes from a hostile fire,
such as by heat forcing a chemical vat to rupture for
instance, Feit counsels the existence of coverage for
the loss.

C. Construing the Hostile Fire Exception:
Other Cases Interpreting its Scope

Furthermore, while no court has yet to effect such
an interpretation of the hostile fire exception, nearly
all courts that have interpreted the exception have

given it a very broad reading.15 These cases can be
broken down into two subcategories, those involving
damage caused by smoke and those involving dam-
age not caused by smoke.

1. Hostile Fire Cases in Which the Claimed
Loss Arose out of Smoke Damage

American Star Ins. Co. v. Gricel® involved a
corporation that began using a piece of property as
a dumping ground for a variety of waste materials,
including creosoted lumber. Some fifteen years later,
a fire started on the property, releasing toxic smoke
onto the property of neighboring residents, and the
sole issue in the case was whether coverage for the
smoke damage was precluded by the pollution exclu-
sion. In holding for the insured, the Washington
Supreme Court held that the pollution exclusion,
when read together with the hostile fire exception,
was ambiguous under the facts presented.?? Impor-
tantly, certain state Supreme Courts have declared
the pollution exclusion to be unambiguous,18 but
these courts have never construed the status of the
exclusion when read with the hostile fire exception.
In Grice, the court read the exception very broadly
and held that the hostile fire exception applied to the
entire pollution exclusion and not just the portions
that would allow for a hostile fire from sites owned
or occupied by the insured.

“Many courts have given the terin “hostile
fire” an exceptionally broad reading, seeming
to find coverage in spite of the pollution exclu-
sion.”

Many courts have given the term “hostile fire” an
exceptionally broad reading, seeming to find cover-
age in spite of the pollution exclusion. In Maffei v.
Northern Ins. Co. of New York,1® the Ninth Circuit
read the exception broadly to encompass “any unin-
tended fire in an unintended location.”2% The case
arose when neighbors discovered smoke emanating
from a chemical drum at a nearby dry-cleaning plant.
The drum later exploded, producing a sulfur-dioxide
cloud, and the issue in the case was whether the
original smoke had been the product of a hostile fire.
The court first held it was error to exclude testimony
of expert witnesses as to whether the occurrence
constituted a “fire” and then turned to the issue of
whether the fire was “hostile.” Despite the fact that
the fire, if there even was one, was contained within
the drum, the court nevertheless found that it was
an unintended fire in an unintended location, so the
hostile fire exception applied.

Likewise, in Mid-Continental Casualty Co. v. Safe
Tire Disposal Corp.,2! a Texas appellate court held
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that the exception was not limited to purely hostile
fires but also applied to friendly fires that later
became hostile. The case involved a fire that broke
out at a tire processing plant, resulting in injury to
nearby residents as a result of smoke inhalation. The
court construed the exception against the insurer,
citing the interpretative principle that exclusions are
read narrowly. Thus, the court interpreted the word
“hostile” broadly and found coverage.??

At least one court has focused its inquiry on the
end result of the hostile fire. In Associared Wholesale
Grocers, Inc. v. Americold Corp.,2% the Kansas
Supreme Court denied an insurer’s attempt to draw
a distinction between smoke and toxic materials
contained in smoke. The case involved a fire that
broke out at a former limestone quarry, causing toxic
smoke to disperse and cause property damage. The
insured argued the toxic smoke damage was covered
by the hostile fire exception, while the insurer argued
the hostile fire exception applied only to “heat,
smoke or fumes” and was not broad enough to cover
damages from pollutants released in a hostile fire.
The court swiftly rejected the insurer’s argument,
instead giving a broad reading to the exception and
positing:

Why would anyone seeking general liability insur-

ance for commercial property knowingly purchase

a policy (with a pollution exclusion) that covered

liability for hostile fire damage but excluded smoke

damage from the fire?24

The court did, however, find the pollution exclusion
itself ambiguous, and therefore applied the reason-
able expectations doctrine, a holding with which
certain state Supreme Courts plainly disagree.

2. Hostile Fire Cases in Which the Claimed
Loss Did Not Arise out of Smoke Damage

There have been a handful of cases to determine
the precise meaning of “hostile fire” in cases not
involving smoke damage. Most often, the cases not
involving smoke damage concern carbon monoxide
or other such emissions. In Schmid v. Fireman’s
Fund Ins. Co.,25 a Minnesota district court consid-
ered a case in which a bar employee died as a result
of carbon monoxide poisoning. It was determined
that the death was caused by a faulty water heater
involving a “flame rollout,” in which a fire briefly
rolled out from under the heater’s combustion cham-
ber and onto the outside shell, approximately three
inches from where it was supposed to be. The sole
issue for the court to determine was whether this
event constituted a hostile fire so as to allow cover-
age. The decision centered on the policy’s definition
of “hostile fire” as “one which becomes uncontrolla-
ble or breaks out from where it is intended to be.”

The court determined, given this definition, that the
event was indeed a hostile fire:

The placement of “or” in the language “uncontrolla-
ble or breaks out from where it was intended to be”
means that a fire could be either uncontrollable
(whether within its intended location or elsewhere)
or broken out from where it was intended to burn
(whether controllable or uncontrollable) and still fall
within the hostile fire exception . . . The fire in the
case at bar does not fall under the “uncontrollable™
prong of the definition because the flame was capa-
ble of being turned off. A fire burning three inches
from its intended location in the combustion cham-
ber does, however, fit the definition of “breaks out
from where it was intended to be.”26

Other cases involving carbon monoxide from
faulty heating equipment have not been as generous
as Schmid in finding coverage, although 1n those
cases, the evidence offered was not as strong. In
Owners Ins. Co. v. Singh,?7 an Ohio appellate court
refused to hold the hostile fire exception applied.
Unlike in Schmid, however, in Singh there was no
evidence that a fire had even occurred, much less
broken out and caused the dispersal of carbon mon-
oxide fumes. Nevertheless, the court’s rationale
supported a broad reading of the exception:

[T]he existence of carbon monoxide in a place and
in amounts inconsistent with a properly operating
gas-fired furnace is not per se evidence that the
carbon monoxide resulted from a hostile fire. The
insurance policyholder must set forth some proof that
a hostile fire caused the carbon monoxide fumes to
be in a place and in amounts inconsistent with
normal gas-fired furnace operation.28

“The Singh court’s willingness to generally
apply the hostile fire exception to carbon mon-
oxide poisoning has found support in several
other jurisdictions as well.”

The Singh court’s willingness to generally apply the
hostile fire exception to carbon monoxide poisoning
has found support in several other jurisdictions as
well. 29

Finally, in Regional Bank of Colorado v. St. Paul
Fire & Marine Ins. Co.,30 the Tenth Circuit refused
to apply the pollution exclusion to a claim of injury
from carbon monoxide poisoning caused by a faulty
heater. The court noted it would be unreasonable to
interpret a policy in such a way as would provide
coverage for injury caused by fire from the faulty
heater but deny coverage for injury caused by carbon
monoxide emissions from the same heater.

IV. Conclusion

While there has been a great deal of litigation on
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the pollution exclusion in general, there is a notice- of such information regarding the hostile fire excep-

able lack of case law interpreting the hostile fire tion. Nevertheless, courts have overwhelmingly sup-
exception. Along the same lines, while there is a ported a broad reading of the exception, finding
plethora of information on the drafting history of the coverage in cases with highly speculative fact
absolute pollution exclusion, there is a parallel lack patterns.
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